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The Office of Regulations and Interpretations
Employee Benefits Security Administration

Attn: Proposed Definition of Fiduciary Regulation
Room N-5655

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

Re: Proposed Definition of Fiduciary Regulation
Ladies and Gentlemen:

The Futures Industry Association ' is pleased to provide comments regarding the
Department of Labor’s (“Department” or “DOL”) proposed regulation under the Employee
Retirement Income Security Act of 1974, as amended (“ERISA”) that will redefine the term
“fiduciary” under section 3(21) of ERISA and section 4975(¢e) of the Internal Revenue Code of
1986, as amended (the “Code™). We appreciate the opportunity to comment and hope that our
comments are helpful in understanding the particular concerns of the futures industry.

While the FIA supports regulatory efforts to clarify when a service provider is a fiduciary
and when it is not, we are concerned that the proposed rule does not add clarity or certainty to
this question. In fact, it takes a relatively clear regulation and makes it substantially murkier.
Plans use futures to equitize cash in order to more closely track a benchmark, to increase
liquidity, to “stay in the market” during a transition from one asset class to another or one
manager to another, to efficiently gain exposure to an asset class without incurring the
transaction costs of selling one class of assets and reinvesting in another, and for other
administrative and defensive positioning. They are a critical component of every manager’s
strategy and particularly eritical to index funds, which are a significant investment of plans and
IRAs. Making futures less available or more expensive will actually harm plans, a consequence
sought by neither the Department nor the industry.

' FIA is a principal spokesman for the commodity futures and options industry. FIA’s regular membership is
comprised of approximately 30 of the largest futures commission merchants ("FCMs™) in the United States.
Among the FIA s associate members are representatives from virtually all other segments of the futures industry,
both national and international. Reflecting the scope and diversity of its membership, FIA estimates that its
members effect more than 80% of all futures transactions executed on United States contract markets.



Our members act as agent for plans and plan asset vehicles that utilize futures contracts in
their portfolios. We do not provide fiduciary advice?; if futures commission merchants (“FCM™}
were deemed fo be fiduciaries, we could not execute transactions, because unlike securities
execution, no exemption exists which would permit a fiduciary to eamn an additional fee for
execution of transactions.’

The CFTC regulates commodity trading advisors (CTAs) and FCMs. A CTA isan
individual or organization which, for compensation or profit, advises others as to the value of or
the advisability of buying or selling futures contracts, options on futures, or retail off-exchange
foreign exchange contracts. Under CFTC rules, providing advice includes exercising trading
authority over a customer's account as well as giving advice based upon knowledge of or tailored
to the customer's particular commodity interest account, particular commodity interest trading
activity, or other similar types of information.

The CFTC has enumerated the circumstances in which commodity futures advice will not
rise to the quality of advice for which registration is required.” Thus, a person is not required to
register if he or she is providing advice that is not based upon knowledge of or tailored to
customer's particutar commodity interest account, particular commodity interest trading activity,
or other similar types of information. Examples of such non-tailored advice include:

e advice to buy or sell specific futures contracts should a particular price level be reached,
through newsletters, books and periodicals wherein the recipients of publications all
receive the same advice; or

e advice (through e-mails, facsimiles, an Internet web site, telephone calls or face-to-face
meetings with customers) that consists of instructions to buy or sell a futures contract
based on a computerized trading system, which also is available for purchase and use on
a personal computer, where the customers all receive the same advice;

¢ advice delivered at seminars at which attendees are taught how to trade commodity
futures contracts aided by a software program that is being sold, along with a question-
and-answer session at which commodity trading advice is provided to the entire group
without asking or receiving information about the personal characteristics of the
attendees;

* Under the commodity futares regulatory regime, a person who provides advice or has discretionary control with
respect to futures strategies and trading is a commodity t trading advisor (“*CTA™.

* PTE 86-128, the successor to PTE 75-1, Part I and PTE 79-1, permits a fiduciary to select itself or an affiliate to
execute securities transactions, or transactions ancillary thereto, for an additional fee if its conditions are met, There
is no coroliary for futures transactions. A similar class exemption was sought by the futures industry in 1981. The
Department issued an advisory opinion in response to the request, but declined to provide exemptive relief. A copy
of DOL Adv. Opin. 82-49 and the Department’s August 16, 1985 response is attached to this submission. We
assume that the Department’s longstanding positions on futures trading would be unaffected by this change in the
regulation.

*CTAs are required to register unless they have provided advice to 15 or fewer persons during the preceding 12
months and do not generally hold themselves out to the public as a CTA or they are registered in another capacity
(such as an investment adviser) and their advice is solely incidental to that principal business or profession.



e advice through an Internet web site which requires the user to indicate whether he or she
has a preference for trading agricultural futures contracts or financial futures contracts,
Users who indicate that their preference is agricultural futures contracts receive different
advice from those who indicate that financial futures contracts are their preference. The
advice is not ““based on, or tailored to, the commodity interest or cash market positions or
other circumstances or characteristics of particular clients"; rather the clients are merely
being allowed to select which advisory services they wish to purchase; or

e advice at seminars at which attendees are taught how to trade commodity futures
contracts aided by a sofiware program that is being sold. Before each seminar
commences, the attendees are polled to discover their level of ability and knowledge. A
more advanced seminar is taught for classes that have a higher degree of experience.
Because such advice is not “‘based on, or tailored to, the commodity interest or cash
market positions or other circumstances or characteristics of particular clients, it does not
require registration.’

We believe that this list is instructive, in that it provides additional certainty which
market participants require in order to operate in an orderly and consistent fashion.
In contrast to the role of CTAs, an FCM is the agent of the buyer or seller of a futures contract.
It provides market information to its customers, and executes orders at the direction of a plan
fiduciary. It provides factual information regarding contract markets and liquidity; its client
agreements make clear that it is not agreeing to act as a fiduciary to its clients.

We urge the Department to clarify the proposed rules to make clear that the factual
settings described above will not cause an FCM to be deemed a fiduciary, and to permit the
agreements and mutual understandings of the parties, as reflected in their written agreements,
which are terminable at any time, to govern when and if an FCM is a fiduciary.

For the reasons given by the Securities Industry and Financial Markets Association
(“SIFMA”) in its comment on the proposal, we believe the proposal needs to be reconsidered.
The breadth of the investment adviser test, which does not appear to require an agreement
between the plan and adviser, or reliance on tailored advice, would make many of our members
and their affiliates fiduciaries to plans, solely on account of research reports that are publicly
disseminated. If these entities are fiduciaries, they cannot execute futures trades for the plan. If
they cannot be sure whether they are fiduciaries with respect to a particular plan, they will not
take the risk that the fees they receive will violate the prohibited transaction provisions of ERISA
and the Internal Revenue Code.

Similarly, the Department’s revision of the current test leaves FCMs without the
necessary certainty which would allow them to execute trades for plans. Current law requires
that recommendations be individualized to the plan, be made on a regular basis, pursuant to a
mutual understanding, agreement or arrangement that the advice will be a primary basis on
which the plan makes its decision. The proposal eliminates regular basis, mutual understanding
changes “a primary basis” to “may be considered”. Any factual information may be viewed as a

® See, CFTC Rule 4.14(a)(9).



recommendation by a listener and a plan may consider a great deal of information without
relying on any of it. If the parties do not have a mutual understanding that the recommendation
will be relied on to a significant extent, FCMs would likely conclude that they should not
execute trades for plans and take the risk that the plan had an understanding that the FCMs did
not have.

We will not repeat here all the concerns that this unintentional fiduciary status raises,
other than to say that uncertainty with respect to one’s role cannot benefit the markets, plans, or
the Department’s enforcement program. The Department has pointed to no abuse with respect to
futures trading, nor has it analyzed the very significant costs that plans would bear if they were
unable to employ futures as a trading strategy.

We have studied the selling exception in hopes that it would mitigate some of the
concerns described above. We do not think that it does; moreover, we do not believe that it is
broad enough to cover FCMs. The selling exception appears to provide relief for dealers and
their agents. FCMs are neither dealers nor dealer’s agents. FCMs are the plan’s agent. The two
required wamnings for use of the exception ~ that the party is adverse and is not offering impartial
advice — are inapposite for our role. If the Department moves ahead with this regulation, we
urge you to include a safe harbor for FCM similar to that provided in 29 CFR 2510.3-21(d) for
securifies brokers. We suggest the following language to track the current safe harbor for
securities dealers.

Execution of futures transactions. (1) A person who is a futures commission merchant
registered under the Commeodity Exchange Act or similar foreign regulatory regime shall not be
deemed to be a fiduciary, within the meaning of section 3(21)(A) of the Act, with respect to an
employee benefit plan or other plan subject to section 4975 of the Internal Revenue Code of
1986, as amended (“plan™} solely because such person executes transactions for the purchase or
sale of futures contracts, foreign exchange contracts or options on either on behalf of such plan
in the ordinary course of its business as a futures commission merchant, pursuant to instructions
of a fiduciary with respect to such plan, if:

(1) Neither the fiduciary nor any affiliate of such fiduciary is such futures commission
merchant; and

(i) The instructions specify (A) the futures contract or option to be purchased or sold, (B)
a price range within which such futures contract is to be purchased or sold, (C) a time span
during which such futures contract may be purchased or sold (not to exceed five business days),
and (D) the minimum or maximum quantity of such futures contract which may be purchased or
sold within such price range.

We also urge the Department not to permit any regulation to be effective until the
Department grants an exemption for futures trading similar to PTE 86-128. The industry has
sought such an exemption for more than 20 years. We look forward to working with the
Department to answer any questions you may have so that an exemption may be granted.



Finally, we encourage the Department to coordinate with the CFTC any changes in the
regulation that could potentially disrupt futures markets and limit plan access to that market. The
CFTC has the obligation to ensure that the futures markets function efficiently and fairly; we
believe their expertise may be helpful to the Department in understanding the concerns we have
raised.

We appreciate the opportunity to comment and look forward to working with the
Department to create exceptions that are workable in all the investment markets, to create a safe
harbor for futures commission merchants, and to propose and grant a prohibited transaction class
exemption for futures commission merchants who may inadvertently become fiduciaries on
account of any change in the regulation.’®

Respectfully submitted,
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Barbara Wierzynski
General Counsel
On behalf of the F1A Law and Compliance Executive Committee

% See the Department’s relief for purchases of insurance contracts and mutual funds for “inadvertent fiduciaries”,
PTE 84-24.



ERISA Opinion Letter 82-4%A , 08/02/1982
Refersnces: 401,
References: 401{b),
References: 403,
References: 403(a),
References: 3,
References: 3(21),
References: 3(21)(a),
References: 3(14),
References: 3(14)(b),
References: 3(38)
Howard Pianko, Esq.
Baer Marks & Upham
259 Park Avenue

New York, N.Y. 10171
Dear Mr. Pianko:

This is in repiy to your request on behaif of the Futures Industry Association, Inc. (FIA) for a
number of advisory opinions and class exemptions under the Employee Retirement Income
Security Act of 1974 (the Act) relating to employee benefit plan investments in futures contracts.
You filed an initial application with the Department for an advisory opinion on October 17, 1980.
By ietter dated February 17, 1981, the Department informally notified you of its tentative
assessment of the issues raised in your application. At the same time, the Department indicated
that it would take no final action with regard to your application until you had submitted certain
additional materials. You submitted these materials (which included requests for additionat
advisory opinions and for class exemptive relief) on May 12, 1981 and June 5, 1981. Further
information was provided by you at a meeting with representatives of the Department on
October 6, 1981. Pursuant to that meeting, you filed on November 10, 1981, a finalized
application for advisory opinions and class exemptive relief.

As discussed at the October 6th meeting, the purpose of this letter is to reply to your advisory
opinion requests. Your requests for class exemptive reiief will be addressed separately.



A, Background.

You have provided the Department with extensive information regarding trading in futures
contracts, which is summarized below.

It appears that a futures contract is basically an executory bilateral agreement pursuant to which
a party agrees to buy or sell & specific quantity of 2 commodity for a stated price at a sef time in
the future. Pursuant to section 6 of the Commodity Exchange Act (CEA) (7 U.S.C. §6), dealings
in futures contracts may lawfully occur only in a “contract market” designated by the Commodity
Futures Trading Commission {CFTC) and governad by the CFTC's regulations. You represent that
a contract market is the equivalent of a national security exchange. A person buying a
commodity futures contract is said to be taking the “long” position and is obligated to take
delivery of a specific amount of the underlying commodity at the date indicated in the contract. A
person selling a commodity futures contract is said to be taking a “short” position and is
obligated to deliver a specific quantity of a given commodity on the date indicated in the
contract. Trading in futures contracts does not necessarily involve the purchase or sale of the
underlying commodity. Rather, futures contract trading concerns the buying and selling of the
rights and obligations attendant upon making or taking delivery of a commodity at some date in
the future. Since each futures contract represents such executory agreements to buy and sell,
the number of short and long positions is equal at ali times.

Futures contracts are bought and sold by open, competitive outcry on the floor of a contract
market. A person wishing to trade in futures contracts will place an order with a futures
commission merchant (FCM). The FCM will act as an agent for the customer and transmit the
customer’s order to a broker on the floor. A floor broker with a long order will shout the amount
and price of his order, and a floor broker with a short order will do the same. Where the
quantities and prices agree, a trade is executed. The respective long and short orders are
recorded and transmitted to the clearing organization for the contract market. This ciearing
process severs the link between the two floor brokers, as long positions are matched with short
positions of corresponding amount, price and maturity date without regard to the identities of
the original traders. This is made possible because futures contracts in each commodity are in
standard form and therefore fungibie, varying only in amount, price and maturity date. The
clearing firms for the buying and selling floor brokers accept the contracts and assume the
responsibility for performance. When the contracts are submitted by the clearing firms to the
clearing organization and accepted by the latter, the clearing firms are relieved of liability to one
another. As a result of the clearance process, the parties involved in the transaction need only be
concerned with the parties with whom they are in direct contractual relation. Thus, the buyer and
seller look to their respective FCMs, the FCM looks to his client and to the clearing organization,
ana the clearing organization looks to both FCMs.

When a customer engages in a futures transaction through an FCM, the customer is required to
pay to the FCM an amount equal to a smali percentage of the contract amount. This payment is
called initial margin, and the minimum amount of such margin is set by rules established by each
contract market based on the volatility of the commodity underiying the futures contract. You
state that, typically, the minimum margin is 3 to 10 percent of the contract amount. The FCM
may require a higher amount of initial margin based on the creditworthiness of each customer,
or other relevant characteristics. You represent that the nature of margin in futures transactions
is different from that of margin in securities transactions in that futures contract margin does not
involve the borrowing of funds by a customer to finance the transaction. Rather, you state that
initial margin is in the nature of a performance bond or a good faith deposit on the contract
made by the parties. Subsequent payments, called maintenance margin, to or from the FCM may
be required as the price of the underlying commaodity fluctuates, making the tong and short
positions in the futures contract more or less valuable. Thus, where a trader has taken a long
position (that is, made a contract to buy a specified amount of a certain commodity at a future
date for a set price) and the price of the underlying commodity has risen, that position will have



increased in value and the customer will receive from the FCM a maintenance margin payment
{or a credit to the customer's account) reflecting that increase in value. Where a trader has
taken the corresponding short position (that is, agreed to sell a specific guantity of a certain
commodity at a future date for a set price) in the same commaodity, his position would be less
valuabte since he would be obligated to sell his commodity for less than the current market price.
As a result, the short trader would be required to make a maintenance margin payment to the
FCM.

You note that in a large measure, FCMs are conduits for original and maintenance margin from
customers since they in turn must make original and maintenance margin payments either to a
clearing organization (if they are a clearing member) or to another FCM which is a clearing
member (if they are not). Just as an FCM holds initial margin from customers to insure
performance of the customers' obligations, the clearing organization holds original margin from
clearing members to insure performance of their obligations.

It appears that there are two ways in which a futures contract position may be terminated. A
customer may elect to make or take delivery of the underlying cornmodity according to the terms
of the futures contract. Normally, however, the customer, through an FCM, will take an offsetting
futures contract position. In other words, if the customer had previously gone long for a specified
quantity of a certain commodity for a future maturity date, he would close out that position by
going short for an equal amount of the same commodity on the same future date. Any variation
in price between the long and short positions will aiready have been reflected in the customer's
margin account through maintenance margin payments.

You indicate that, since 1979, plans have increasingly engaged in futures contract trading,
especially with regard to financial futures (Treasury bonds and notes, GNMA certificates,
commercial paper, etc.) Such plans have primarily utilized futures contract trading as a hedging
tool in order to minimize risks associated with fluctuating interest rates.

B. Advisory Opinion Requests.

You represent that, as a result of increasing pian investment in this area, a number of guestions
have arisen with regard to the application of the Act to futures contract trading. You have
requested the Department’s opinion with regard to eight such issues:

(1) whether initial and maintenance margin are plan assets for the purposes of
Part 4 of Subtitle B of Title I of the Act;

(2) whether initial and maintenance margin must be held in trust in accordance
with section 403(a) of the Act;

(3) whether reguiation 29 CFR §2510.3-21(c)(1) will apply in determining
whether an FCM has rendered investment advice to a plan;

(4) whether the holding of margin by itself causes an FCM to be a fiduciary;

(5) whether an FCM executing futures transactions pursuant to instructions from
an independent plan fiduciary and under conditions similar to those contained in
regulation 29 CFR §2510.3-21(d) wiil be deemed to be a fiduciary;

(6) whether a clearing organization, or an FCM clearing a transaction for another
FCM, will be a party in interest with respect to a plan engaged in a futures
transaction;



(7) whether an FCM will be a fiduciary if, pursuant to appiicable law and the
customer agreement, such FCM liguidates futures contracts in the plan's account
and selis government securities or other securities posted as margin to satisfy
losses suffered by the account; and

(8) whether an FCM registered both under the Commodity Exchange Act and
under the Investment Advisers Act of 1940 will be an investment manager within
the meaning of section 3(38) of the Act when such FCM renders advice solely with
regard to futures contracts.

Except as necessitated in response to these eight requests, the Department is offering no opinion
with regard to the status of specific futures transactions under Part 4, Title I of the Act.
Specifically, we note that Section 404(a}(1)(B) of the Act requires that a fiduciary discharge his
or her duties with respect to a plan with the care, skill, prudence, and ditigence under the
circumstances then prevailing that a prudent man acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like aims.
Accordingly, the fiduciaries of a plan must act “prudently” when deciding whether to engage in
futures contract trading as part of a plan's overall investment strategy. Similarly, the general
standards of fiduciary conduct would apply to futures transactions effected by an FCM who,
under the circumstances, is a fiduciary with respect to a plan. Further, nothing in this letter
changes the fact that certain futures transactions between a plan and an FCM who Is a party in
interest (including a fiduciary) will be subject to the prohibitions of section 406 of the Act.

1. Margin and Plan Assets. You have represented that both initial and maintenance margin are in
the nature of performance bonds or good faith deposits and indicate a customer's commitment o
abide by his agreement with an FCM regarding his futures account. You state that, because of
this, margin payments should not be classified as plan assets.

When an authorized FCM effects a futures transaction on behalf of any investor, including an
employee benefit plan, the investor's rights and obligations with respect to any property held at
any time in a margin account are fixed and determined in accordance with the provisions of the
CEA, the rules and regulations of the CFTC and the rules of the applicable contract markets
which are generally incorporated in the investor's agreement with its FCM. Both the buyer and
seller of a futures contract, their respective FCMs, and those clearing firms and clearing
organizations necessary for the proper execution and clearance of a futures transaction assume
obligations with respect to the other parties inveolved in the transaction which are designed to
preserve the integrity of the trading process.

In this regard, it appears that margin fulfilis a function central to the futures marketplace. Under
section 6d(2} of the CEA, an FCM is required to “treat and deal with all money, securities and
property received by such [FCM] to margin ... the trades or contracts of any customer ... as
belonging to such customer ... That in accordance with such terms and conditions as the
Commission may prescribe by rule, regulation, or order, such money, securities, and property of
the customers of such [FCM] may be commingled ... with any other money, securities and
property received by such [FCM] and required by the Commission toc be separately accounted for
and treated and dealt with as belonging to the customers of such [FCM] ...” Thus, you represent
that ali customers' assets received as margin by the FCM may be held in a single commingled
account segregated from the funds of the FCM. It appears that Congress recognized that margin
in connection with a futures transaction does not exist solely for the benefit of a customer, but is
essential for the protection of all the investors and all the parties (FCMs, clearing firms and
clearing organizations) that participate in such regulated transactions.



So fong as a plan-investor has not terminated its futures contract position by means of an
offsetting transaction or by taking delivery of the underlying commodity, the plan has no right to
any assets in the margin account except for those which are available for withdrawal by reason
of favorable price fluctuation credits to the plan.

In view of the above, it is the opinion of the Department that the assets held by the FCM to fund
a plan’s margin account (consisting of initial and maintenance margin in connection with a future
transaction) are not plan assets for the purposes of Part 4 of Subtitle B of Title I of the Act. When
a plan engages in a futures transaction, its assets are the rights embodied in the futures contract
as evidenced by a written confirmation and outlined in its agreement with its FCM, including such
rights as the plan may have to make withdrawals from the account, *

2. Trust Requirement. Section 403(a) of the Act provides that all plan assets must be held in
trust. You have asked the Department's opinion as to the extent to which this trust requirement
applies to the holding of margin. As noted above, it is the Department's opinion that the relevant
plan asset is the plan's right to payment from the margin account under certain circumstances as
embodied in the futures contract and the agreement with the FCM rather than the assets used by
the FCM to fund the account. Therefore, the trust requirement in section 403(a) generally would
be satisfied, with respect to the holding of margin in connection with a futures transaction
involving a plan, If the FCM maintains the account, including any agreements, confirmations,
etc., relating to the account, in the name of the plan's trustees, as trustees of the plan. See 29
CFR §2550.403a-1 (47 FR 21241, 21247, May 18, 1982).

3. Investment Advice. Section 3(21)(A)(it) of the Act states that a person is a fiduciary with
respect to a plan to the extent that “he renders investment advice for a fee or other
compensation, direct or indirect, with respect to any moneys or other property of such plan, or
has any authority or responsibility to do so.” Reguiation 29 CFR 172510.3-21(c) states the
circumstances under which a person will be deemed to be rendering investment advice for the
purposes of section 3(21){A)(il) of the Act. You have reguested our opinion as to extent to which
this reguiation applies to an FCM.

Paragraph 2510.3-21{c}{1)(i) of the regulation indicates that the standards contained in the
regutation apply to an individual who “renders advice to the plan as to the value of securities or
other property, or makes recommendations as to the advisability of investing in, purchasing, or
selling securities or other property.” Paragraph 2510.3-21(c)(1)(ii) of the regulation outlines the
degree of control, authority or influence such a person must possess to be deemed to be
rendering investment advice.

Because futures contracts (as well as the underlying commodities) are “property”, and because,
according to your representations, part of an FCM's function may be to recommend investment
action with regard to such property, a determination of whether an FCM is rendering investment
advice within the meaning of section 3(21){A){ii) of the Act will be made in accordance with the
standards set forth in regulation 29 CFR §2510.3-21{c)}{(1}. Of course, the issue of whether an
FCM's activities rise to the level of those outlined in paragraph 2510.3-21(c)(1) of the reguiation
is a factual determination to be made on the basis of the relevant facts and circumstances of
each case.

4. Holding Margin. In addition to questions regarding the status of margin payments as pian
assets to be held in trust, you have asked whether an FCM will be deemed to be a fiduciary
merely because the FCM holds initial or maintenance margin. Specifically, you note that an FCM
hoiding margin could be considered a custodian, and section 3(14)(A) of the Act includes as a
party in interest “any fiduciary {including, but not limited to, any administrator, officer, trustee,
or custodian) ...”



A person’s status as a plan fiduciary is determined pursuant to section 3(21)(A) of the Act.
Section 3(21)(A) provides in pertinent part that a person is a fiduciary to the extent he exercises
any discretionary control or authority with respect to the management of the plan, or the
management or disposition of plan assets. Since the assets held by the FCM to fund the initial
and maintenance margin are not plan assets, as noted above, an FCM would not be a plan
fiduciary under section 3(21)(A} solely by reason of holding margin.

5. FCM Acting Pursuant to Instructions of an Independent Fiduciary. You have indicated that, in
many cases, an FCM will execute transactions in the ordinary course of its business for the
purchase or sale of commodity futures contracts on behalf of a plan pursuant to the instructions
of a plan fiduciary who is independent of such FCM. You state that the instructions from such
independent plan fiduciary to the FCM typically specify: (1) the commodity futures contract to be
purchased or sold (including the delivery month stated in such contract); (2) the price range
within which such futures contract is to be purchased or sold; (3) a time span during which such
contract may be bought or soid (but never exceeding cne business day}; and (4) the minimum
or maximum quantity of such futures centract which may be bought or sold within the indicated
price range. You have requested an advisory opinion that, under such cifcumstances, an FCM
would not be a fiduciary with respect to a plan within the meaning of section 3(21)(A) of the Act.

You have further indicated that the conditions applicable to an FCM acting pursuant to the
instructions of an independent plan fiduciary are similar, in many ways, to the provisions of
regulation 29 CFR §2510.3-21(d). Regulation 29 CFR §2510.3-21(d) outlines the circumstances
under which a registered broker or dealer, a reporting deater, or a bank will not be deemed to be
a plan fiduciary when executing a sale or purchase of securities on behalf of a plan pursuant to
the instructions of an independent plan fiduciary. This regulation was designed to deal with
business practices prevalent in the securities industry, and does not, therefore, apply directly to
the execution of a commodity futures transaction. However, you have argued that the futures
transaction described above is sufficiently similar to the securities transaction described in 29
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CFR §2510.3-21(d) to merit the same treatment.

Section 3(21)(A)ni) of the Act states that & person will be a fiduciary with respect to a plan to
the extent such person “exercises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control respecting management or
disposition of its assets.” Under the conditions described in your submission and discussed
above, it would appear that the FCM acts as an agent for the independent plan fiduciary. It is the
independent plan fiduciary who determines the fundamental constraints, noted above, within
which an investment of plan assets is made in a particular commodity futures contract. Under
such conditions, therefore, it does not appear that the FCM would possess the authority, control
or respo?sibility which would make him a fiduciary within the meaning of section 3(21)(A){i) of
the Act. #

6. Ciearing Organizations. As noted earlier, you indicate that once a futures contract Is
established, the respective long and short positions are cleared through a clearing organization.
This clearing process severs the relationship between the original traders and matches buy and
sell orders without regard to the identity of the underlying customer. Where an FCM is not a
member of a clearing organization, he must engage ancther FCM who is a clearing member to
clear contracts through the clearing organization.

You have asked whether, by providing this ciearing service, the clearing organization or the
third-party clearing FCM will be a party in interest with respect to a plan by reason of section
3(14)(B) of the Act. Section 3(14)(B) states that a party in interest with respect to a plan
includes “a person providing services to such plan.” It appears that the services provided by the
clearing organization or the third party clearing FCM are an integral part of the mechanics of the
trading process commeon to alt contract markets, A plan investor would expect its FCM, pursuant
to its contractual agreement, to procure all clearance and cther services incidental fo the



effecting or executing of a futures transaction. Those who provide these clearance services act in
a mechanical fashion without regard to the identity of the invastors, Accordingly, It is the view of
the Department that neither the clearing organization nor the third party clearing FCM provides
services to the plan, and neither will be deemed to be a party in interest with respect to the plan
solely by reason of providing clearing services for the plan's FCM.

7. Liguidation of Plan Futures Accounts. You have noted that one way to close out a futures
account is for a customer tc take an offsetting position. Ordinarily, it appears that it is the
customer itself who initiates such action. However, you represent that, pursuant to relevant
contract market regulations, the FCM may sometimes close out a customer’s account without the
customer's prior order. You state that the majority of such instances occur when a customer has
faited to meet a maintenance margin call. You aiso state that the FCM's ability to close out an
account may also be governed by the terms of the agreement negotiated between the FCM and
the customer. You further represent that any outstanding losses suffered on a terminated futures
contract will be made up out of the margin posted by the customer. When the margin is in the
form of cash, any balance after paying off the losses is returned to the customer. When a
customer has posted government securities or other securities as margin, you indicate that the
FCM will sell an amount of such securities sufficient to offset losses on the account and return
the remainder to the customer,

You have reguested an advisory opinion that, when an FCM liquidates the futures contracts in the
account of a plan customer and sells securities posted as margin by the plan to meet losses
experienced by the plan's account, such FCM is not a fiduciary within the meaning of section
3{21)(A)(i) of the Act as long as the FCM is acting in accordance with applicable law and the
agreement negotiated with the plan customer. Section 3(21){A){i} of the Act states that a person
will be a pian fiduciary to the extent such person exercises discretionary authority or control over
the assets of the plan. As noted above, a plan's assets in a futures transaction are those rights
embodied in the futures contract and granted pursuant to applicable law and the plan's
agreement with the FCM. However, it appears that such laws and agreements piace certain
obligations on the plan and give the FCM certain rights vis-a-vis the plan customer. Thus, for
example, whereas the FCM is obligated to act as the plan's agent pursuant to the customer
agreement, the plan customer is required, by the agreement and by applicable contract market
rules, to make maintenance margin payments in a timely manner when called upon. Failure to
meet a maintenance margin call will result in the FCM's closing out the plan's account and
resorting to the initial margin (which is in the nature of a performance bond, as noted above) to
make up losses suffered by the plan's account. Any remaining initial margin is then returned to
the plan customer. It does not appear that such legally granted or contractual rights necessarily
amount to the type of discretionary authority or control over plan assets contemplated in section
3(21)(A)(i) of the Act. As a result, it is the Department's opinion that an FCM acting in
accordance with applicable law and pursuant to the agreement negotiated with the plan
customer would not be a plan fiduciary within the meaning of section 3{21){A){i) solely by
reason of liquidating the futures contracts in 2 plan's account and selling any securities posted as
margin in order to pay off losses suffered by such account since the FCM wouid not be exercising
any discretionary authority or control with regard to plan assets,

8. Applicability of Section 3(38) of the Act. Section 3(38) of the Act defines the term “investment
manager” to mean any fiduciary of a plan who has the power to manage, acquire or dispose of
any plan assets, and who is either a bank, an insurance company, or investment adviser registed
under the Investments Adviser Act of 1940. You have requested an opinion that an FCM or other
person registered as a commodity trading advisor (CTA) under the CEA who is also a registered
investment adviser under the Investment Advisers Act of 1940 may be an investment manager
within the meaning of section 3(38) of the Act even when such FCM or other person renders
advice solely with respect to futures contract transactions.



The Department has taken the position that, except for banks and insurance companies, only
persons registered under the Investrment Advisers Act of 1940 may serve as investment
managers as defined in section 3(38) of the Act. See ERISA Interpretative Bulletin 75-5 (29 CFR
§2509.75-5), questions FR-6 and FR-7. Where an FCM or other person is registered under both
the CEA and the Investment Advisers Act of 1940, such FCM or other person may serve as an
investment manager under section 3(38) of the Act provided the other conditions of that
statutory provision are met,

This Jetter constitutes an advisory opinion under ERISA Procedure 76-1 (41 FR 36281, August
27, 1976). Accordingly, this letter is issued subject to the provisions of the procedure, including
section 10 thereof relating to the effect of advisory opinions. As noted above, having issued this
opinion, the Department will continue consideration of your class exemption reguests,

Sincerely,
Jeffrey N. Clayton
Administrator

Pension and Welfare Benefits Programs

With regard to such withdrawals, you indicate that the FCM and its customer may choose
among several different methods of settling the margin account when maintenance margin has
accrued to the customer's benefit. In situations where a plan is such a customer, the Department
expresses no opinion as to the circumstances, if any, under which the failure by such plan to
exercise its rights with regard to the margin account would violate the prudence requirements of
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We note that, even when an FCM is not a plan fiduciary within the meaning of section
3(21)(A)(i), such FCM may still be deemed to be a fiduciary pursuant to section 3(21)(A)(ii) of
the Act and reguiation 29 CFR §2510.3-21(c) by virtue of rendering investment advice to the
plan. See Opinion #3, supra. Such FCM may aiso be a party in interest with respect to a pian as
defined in section 3(14)}{B) of the Act.

Further, you should be aware that, when an FCM is deemed to be a fiduciary with respect to a
ptan, such FCM is a fiduciary only regarding those plan assets with respect to which such FCM
has the discretionary authority, control or responsibifity which cause him to be a fiduciary.
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APPENDIX :

U.E. ; Bar Otfee of Pension sna Wetiare Berein Programs
U.E. Depariment of La wasmsgton. D0 20215

AE 18 ess

Ms. Mary L. Shapire

Vice President and Counsel
Putures Industry Agssoeistion, Ines,
Suite 10490

1828 I Siree:, ¥.¥%.

Weshington, D.C. 20008

Re: Futvres Industry Associstism, Ine.
Exemption Application No. D-30048

Dear HMg. Shapire:

Thig is in reply 2o ghe tegquest of the Putures irdustry Associae-
tien, Ine. (PIA} for ecomsideration under the Emplovee Retirsment
fncome Sesurity Aot of 1574 {the Act! of 2 number of slasses

&£ transactions relzting to emplovee hemefi: plan invegtments

in futures contracts. On November 10, 1381, the PIa filed

with the Department 2 f£inal application for 2 aumber of advisory
opinions and class exemptions tegarding plan investments in
futures sontrazets. On September 21, 1982, the Departaent
tesponded o your advisory opinion requeste by issuing Advisery
Opinion B2-45A. By letter dated Decenber 20, 1982, the PIA
reneved lts reguests for elass exemptive relief. 2additlonal
informacion tegarding these reguests was provided st a mesting
with representatives of rhe Department on August 29, 1984,

The PIA made 2 further submissien in suppert of its application
by letter dated October 232, 1984,

A, Boaskoround.

Iin Opinion £2-432, the Department summarized the informaztios
and representzticns submitted in Support ef the PIA appli-
caticn. Thet summary dealt with the nature of the futures
markets and the rolez of the various participants ip futures
tzading. Because the informatisn you have submitted since
{ssuance of Opinion 83454 is consistent with and supplementary

to the summary im Opinfen 82-434, we adopt hat summazy for
the purposes of this letter,

The origimal PIA applicatien requested five clazss exemptions.
Tou indicate that, im light of Opinion 82-4%%, veu sre withe
drawing the first two elags exemption requests. Tou tepregent
that the remaining three reguests 21l relate 2o the mechenice
of futures trading once he decizion has been made ze invesst
Plan menieg in futures contracte. Por purposes of convenience
and consistency, we will zefer to these rTeguests &g Fronibited
Transazction Clase Zxemptien (PTCEZ} Reguest §3, 4, &nd 5§, foliow-
ing thelr original enumeration in the PIA application. These
fequests are treated individually belew,



E. PTCE Besvea: §3,

The FIA's PTCEZ Reguest $3, as amended inm ltg supplementary
submission, reguests relief in twe areas, Pirst, the appli-
cztlion feguests general exemptive relief for the previsier

¢f 2 variety of non=fiduciary services by a futures commission
merchant (PCH] te g plan i{n relation 2o fucures tzansactions,
Second, the PIA recuests specific relief for the holding By
an FCH of so-called “ezcess mazgin® inm a rlan'sg margin zeeounz.
These etwo parts =f PRCT Request §3 are disgcussed separacel
Balow.

. Hon=Pidyciscy Services, “he PIA hag reguested rellef

from the prehibitiens of seetion 406 {a} of the Act and seetion
4575 {2) {1} (A} through (D} ef the internal Revenue Sode of

1354 (the Code) for transactions imvsived in the effecting

and executing of fueturss eomtrack trangactions on behalf of

a plan by an PCM whe ig 2 pearty in interesc (other than g
fiduciary} with respeect es plan. The PIA has requested
similar relief fa: the rendering of any advice to & slan By

an PCH who iz 2 parety in interest with respect %o such plasn
under circumstances where such advies does not render the

FCH & fléusiary with respect =5 the plan. The FIL notes that,
in many instances, & plan Ziduciasry other than the PCM smzkes

the decisien or a transactien by transactiocn basis to Iimvest
Plan szsgetz in futures comirsess., Im Buch eases, the FOM

2258 as 2n agent of the plan £iduclary and performs functicns

of & miriseerisl nature. The FIA indicates that such minisserial
services include effecting or srecuting the futures transaceion:
clearing the trade threugh the elearing process: regelpt,
payment and holding of margin: and, {f the pogition ig nes
closed sug by am offsetting transaction, making or taking
delivery of the underlyins commodity. The PIA maintainsg thas
these amd othsr transactions incidental to effecting and ezecut-
ing futures tramsactions involve ne discretion on the parcs

&f the PCH, :

In support of this ezemption request, the FIR mzintzing that

the requested relief !¢ similar te that granted 26 the securities
industzy in Prehibited Transaction Zxemption {PTE} 75~1, Part

i {40 PR SDhe4n, 30846, October 21, 1873}, PTE 75=1, Part

I provides zelief from the pronibitions of secticn 408 of

the Act for the effesting ané executing &f securities trans-
actions for & plam bY & securities broker-deslier who ig 2

Party in interest with respect tO the plan {(other than z fiduei-
ary! aznd who acts 88 an agent for the Blan with regard e

the tramsaction, The PIA repregents that PCMs perform agency
funztions similar ¢o these performed by gecurities Broker-
dealers, and that the requested reiief ig neceegary o gllow
plang to make full use of ell aveilable invesiment opportun-
ities. The PIA argues Shae, elthough relief may be available



for the provision of nomn-fiduciary services under section
408({b) (2) of the Ace, oRrly & elass ezemption would provige
s sufficient amount of certainty eo plans geeking ¢o invess
in futures.

Under Reorganizatien Plan ¥Ne., ¢ of 1378 (43 FR 47713, Oeeobep
7, 1978}, effective December 31, 1878, the authority o2 the
Secretary of t¢he Treasury e lzsue ezemptiong and rulings
under section 4373 of the Code, with =ertain exceptione nae
here celevani, has been transferred te the Secretary of Labor.
Acoordingly, all references to specific sectione of the aet
ghall 2ls3o refer to the corresponding gections of the Code.

In the absence of an exemption, ssetion £06{g; of the Asg
wouid prohiblt the provision of nen=fiducisry servieces o

z plan by an FUM who is & party in interest wieh respect to
thet plan. Specifically, such transactlione would be viewesd

a2 the pronhibited furnishing of servises bBetween a slan and

& party ln interest under sectien 406{s) (1} (C) sf che Aee,
However, section 408(b} (2) of the hee provides a statutory
exemption from the probibitions of seetion 40€6{a) of the he:x
for contracting of making reascnable arrangements with & perey
in interest for offiece space, or legal, accounting er sther
services necessary for the eetablishment or eperation of :the
plan, {f no more than reasonable compensaticm s pald therefor.

On Jume 24, 1977, the Department issued cegulacion 28 CPR
§2830.408b=2 (42 PR 332390 deflining 2he scope of, and certain
terms used In, the statutory ezemption provided by zectien

408 (b) (2] of the Ahet., 1/ Specifically, the Depsrtment noteg
that 28 CPR §2550.408b-2(b) defines the term "hecesgary service®
2s uged in section 408(B){2) of the Ret sg any segrvisce :het

is “appropriste and helpful te the plan obktaining the gervics
in carrying out the purposes for vhish the plen lg established
or mainteined.® 2/

Uron review of PICE Reguest §3, it iz the Deprrtment’s opinion
that the provisien of non-fiduciary services desccibed by
the PIA sre exemp:t frem the prohibltisns of section 406 {a}

&/ It shovld be noted that regulstion 29 CPR §3556.408h-32

wag issued almos two years sfter publisetion 2f PTE 7E-1.

As such, the guidance provided im the cegulation was unavalilable
to plans and €5 the securities industry in 1878,

2/ Because vour applicatiesn requests clasgg exemptive relief
you have not presented the Department with a gpecifle factus
situation to be addressed, Bowever, the determinstion of
whether 2 ¢ramsaction invelveg & “necessary gervice® within
the meaning of sectien 408{B) (3} and teguiation 2% CrB
§2550.4068b-2(b) presents inherently factual suestions zg e
whkich the Department will net ordinarily lssve advisery epine
iong. 8ee ERISA Frocedure 76-1, §5.01 {4l F® 38281, 3£282,
Avgusts 27, 18783,

e
i
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of the Act provided the conditions of sectionm &LD&{5)(2) and
reguliztion 25 CPR §2530.4CBb~2 sre met. A5 & resule, the
Jepariment does not belleve thar further exemptive relieg
for these transastions under sectisn 40B(a) of the 2ot iz
necessary.

2, Excess Marcin., AS explained in Opinion 82-4%A, in order
©e establiish 2 position in a futures merket, § customer is
tequired o pay %6 an PCH an amount of initisgl margin speci-
fied by the contract market im which the customer is trading.
This initial margin peyment i equal £& g small pecoentage

of the comtrect amount, 2rd {8 in the nature of a2 performance
wond or good fzith Geposit indicating & customer's commitmens
%o abide by uis asgreement with an POM regerding his futures
acCount. Ag a result of the funetisn fulfilled by mazgin
peyments in futures markets, adverse market Bovements will
necessitate gdditional payments By & customer inks he margin
2ccount. Similarly, fazverable sarket movements will cesule
in payments to & customer's acoount,

Secause of such pavments, %he smsunt is & customer's marcgin
B8CO0URT may at verious times exzceed the amount zeguired es
Baintain the customer’s position in the futures mackee. Susk
fexcess® mazgin may alss result Lf the contract market lovers
the initial margin reguirement for the futures sontract in
which the customer i{s tradimg. A&n additiensl cause ¢f "gxreoeng®
BEEGLIA ©SCULE whem a customer POStE government gecuritisg

8% margin and those securities fncrezse in value. Ordinarily,
the customer's right %o withdraw sBuech excess gmounts from

the margin scoount 18 governed by the futures contracet as
evidenced by & written sonfirmation and cutiined in the zgree-
Rent with the cpnstomer's POM,

The Depaciment addressed the status of guch withdrawal zrights
“hen 2 plan i3 the sustomer im footnete 1 of Opinion B2-4%h:

¥ith regard o such withdrawals, vou indi-
sate that the PCM and {ts customer may
chosee among severazl different methods

of settling the mergin ecsount when mainten-
ence margin has scorued te the customer’'s
benefiec. 2In sicuvationt where & plan is
such & customes, the Depariment EXDERSEed
ne oplnion as ¢o the eireumsitances, 18
any, uncer vwhish the failure by such plan
to exercise i{¢3 rights with regard s

the margin sccoumt would vielste the PrUw
Sence reguizements of section £04(a} sor
-eonstitute a tzaneaction prohibited under
geztion 40% of the Act.
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Tou indicated that this stztemen® hes been the source of sanfy-
sion within the futures inmdustrvy. YIou represent that plans

are unsure whether the Department will reguire 2 speeific
method and frequency for withdrawalsg, such as daily wire trapsg~
fers of excess amounis. In order to avold such uncertainty,
you have requested exemptive rellef for the helding of “sxcegs®
margin amounts in the margir gecount.

It was the Department’s intention in footnote I of Opinien
£2-45%A to call attention 2o the fact that plan fiduciariesg

must gzet prudently with regard to the plan's cights under

& future contract. The information before the Department
indicates that there may be cireumstances eonsistent with

the reguirements of Title I of the st In whieh limited amountes
of ezcess mergin may be left in the margin secount. For exage
ple, in & perticulerly volatile market, guch ezcess margin

may provide a cushion for & customer and thereby allow ghe
cugtomer to avold the necessity of making repeated mzintenance
margin payments. It was not, therefore, the Department's
inteantion to prescribe 2 specific withdrawel method applicablas
to excess margin amounts. It ls the fldusiazy’s respongibilisy
tS make resscnable srrangements for such withdeavels i{m lighe
ef 21l zelevant factg end circumsetances. However, the fzilure
of a plan fiduclary to make such zeasonable arrangements,
oz to exgrcise withdrawsl righes im 2 timely mannmer, or anvy
grréngement, agreement ¢r understanding, whether ezpress or
implied, between a fiduciary and am FCM ¢o refrain from exerel-
ging sush rights may result in prohibited traasactisn under
gection 40¢€ of the Aek. 3/

C. PTCE Reguest §4.

Tou have also requested class guemptive relief from the prohibie
tions of gection 408(b} of the Act for transactions similar

te those gubject to PTCE Request §3 whenh the PCM iz zlsc =
fiduciazy with respect to the plan. PTCE Rewuest £4 is pate
terned after FTE 78%=1 (44 FR 5%63, Jrnuary 36, 197%:

2/ We note that in BPTE 7€-1 (41 FR 12740, 13741-42, March

48, 187&}, the Department granted clazss exemptive celief for
gitustiong in which there were extensions of time for emplovers
to make contributieons te multiemployvers plane. The Deparimens
2% that time noted that & prohibited ¢ramsaction would ccsur

if the plan failed 2o make rezsonable efforts to collect the
delinguent contributiong., The Depsriment nevertheless granted
exemptive relief in consideration ©f the lizzge size of mulsi-
employer plans, the somplexiity of zuch coilection efforts,

and the fact that puch extensions of time were often necessi-
tated dus Lo factors beyend the control of the pecties imveived.
These coneiderations dipsinguish PTE T6-] from zhe present
situation since PCMe and plens may negotiats acceptable, and
eften gelf-executing withdrawal srrangemente.



which provides cellief for sgency transactions by securities
broksr-dealers who are fiduclaries with regpest to thelr plas
eliente. 4/ The FIh application indicates that, Iln the absence
of zramszcticn-by=transsction approvel by an independent filduci-
&zy, the performance of these services by 2 fiducisry PCH

for additional considerztion would lnvolve transactionsg proe
Biblzed by section 408(B) of the Ast which zre bevond the

ecope of the zellief provided in section 408(bi{2) of the Ast.
The spplicsztion contains 2 proposed exenmption including a
variety of authorization and disclosure provisions which,

vou maintain, provide sufficient safeguarde te plan sustomers,

Section 406(b} of the Act prohibits a plan £iduciary from
engaging irn acts lavelving self-degling oz conflicts of inter=
ast. Section 406(b){l) provides that & fiduciazy with zespeot
to & plan shall act dezl with the asssets of the plan in his
own interest or for hlg own account. Section 408(h) (2} pro=
Bibits 2 fiduciary from acting on behalf of 3 parsy {0z repre-
genting & party) whose Interests are asdverse %o those of the
plan and lzg participants end beneflciaries in 2 transzecion
invelving the plan. Pursuant to section 406(b} I3}, 2 fiducisry
B@y act recelive any consideraztiecn for his own perscenzl agoount
from ary party dealing with the pl&ﬁ in connestion with &
transsction invelving the assetz of the plan.

wigh fasp@@ﬁ ze the prohibizionsg i{n section 406(k}, regulatisn
2% CFR §2550.408b-2{a} indicates that gzection 40E(b) (2} of
ERISA does not eontalm am exenption for an act described in
seceion 406({p} =f BRISA even if such act occurs in cornecw
zilon with & provision of services which g exzemst under gectieon
408 (b1 {2}, Az explazined in regulstion 2% CFR §2550.408b-2{e} {1},
i€ 2 fidusiaczy uses the suthoerity, eentrel, er wagpﬁﬁsia liey
which makeg i a2 flduciary to czuse the plan to enter inks
2 tramsactioen invelving the provisien of gervices when sueh
filduciasry has an interest in the trensaction whishk may affect
the exercise of it3 best judgrment zg g f£iduelary, & fransactiesn
described in section 406(h) would eccur, and that transagties
wouzld be deemed to be z separate transsction frem the frange
stien invelving the provision of gervices and would not be
gzempted By seceticn 408B(B1{2}). Conversely, the rzagulation
@zgiaing.%ﬁ%% & £iduciary does mot engage im an act described
in section 4068(b} (£ the fidusiary does not use sny of the
suthority, contrel er responsibility which makes such pefson

i/ imilar relief is provided for iife imrsursnce company
@@@&@é Bepazate aceounts by PTE Bé-48& {4% FR 22187, Hay 25,
1884}, The Department hag proposed various amendments o
%ggh PTE 73=1 and PTE &4=46. BSee 50 PR 3427 {Janvery &,

< 5}@



2 fiduciary o cause & plan to pay additional fees for 2 service
furnighed by such fiduclary or te pay 2 fee for & servics
furnished By & persen ln which sush fiduciary has am interese
which may affect the exercise of such fiduclery's best ludoment
2% 2 fidusiary. 7This may oceur, for e¢zample, wher cne fidueiary
ip retained on behalfl of 2 plan by & second flducilary to previde
& service for an additional fee. Bowever, because the aubthor-
ity, contrel or responsibiliey which makes 2 persen a fiduciarzy
may be exercised "in effect® 25 well as in form, mers approval
of the transaction by s second fiducisry does rot mean chat

the first fiduclary has not used aany of the authority, sontrel
oz regponsibility which makes such persom & fiduciary te cause
the plen 2o pay the first fiduclary an additionmel fee for

2 service.

Upon ceview of your application, the Department believes thae
the record under consideration contains insuffisient informaction
upan whicgh o base @ proposed exemption at this time. Ac

cur meeting with representatives of the FIA on August 2%,
1584, we asked i you could submii any infermatcion indicat-
ing the degree o which plans are imvolved in futures tramsace
tiong. It appeared at that :time that there g ne industry=
wide dats of this type. but vou agreed to make inguiries of
PI: members lm ozder to collect this iaformation. In your
letter of October 22, 1884, vou indicated that the sample
group of FIRA members guestioned were unable to provide the
requested information. Inm lieu of such (nformatisn, you sup-
zlied the Department with sopies of a number of %rade publica-
tion articles noting plan participation in futures tradias.
Ihe Department hag received no independent gubmissions of
information from individual PCHs to augment this record.
Because of thisg, the record before the Depertment dces not
indigate the degree %o which plans pazticipate is fueures
grading. Similarly. the record eontains anc information on

the extent to which PCMz sre fiduciaries with respect == mlan
assounts. ©r vhether sueh PCHMe asttzin fiduciszsy ztatus eliber
by virtue of investnent management auvthority over plan assets
within the meaning of section 3I{21) (R} (i} of the Ast or by
zeagen ¢f rendecting lnvestment adeice to g plan for 2 fee
within the meaning of section 3({21) (A} (1i). Further, sltheugh
you have provided the Department with detailed informetion
apout the generel mechanics af futures trading, the Depariment
hag no concrete Information regarding the way in which discre-
cionery accounts are administered.

In the sbsemge of sueh informseion, the Deparimen
to determine if the reguested;relief is need
basgie. If relatively few pliens place asgeds. cetio :
accounts managed by POMs, it may be more approprifte-tc’address
specific problems through the use of individusl exemptions.

egietuhanle

Purthes, im light of the present state of the record, the
bepartment has no basis on which ¢o make the findings remguired
under section 408{a} for the {ssuance of zr ezemptica.
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Specifically, it does not appear that it would be adminisgtre=
tively feasikle %o propese clssg relief in the absence =54
{nformation imdicating the extent te which emy discretionary
socounts are managed in 2 uniform manner and therefore are

susceptible ¢o class treatment. Similarly, information regard-
ing the nature and degree of an PCHM's fiduciary suthoriey

with regard to plan sccounts may affect @ determination of
whether i% would be ir the intesrest of plans and plan particie
marts and beneficisries to exempt transacticng accomplisghed

by fldusiary PCMs for such acsountg. In addition, the Depart-
mernt (g unable te determine whether the conditions sugossted

in ¢he epplication vould provide adeguate protection for plan
participants and beneficiszies. ¥or example, coadition {e)

in the suggested class exemption included im the application
woeld regquice zeporting of cerealn transactions and costs

2t three month intervals by the FOM to ar {ndependent plan
fiduelazy. Siven the volatile nature of futures markets,

tke Depertment cannot a2t this time ascertalin vhether the sug=
sested provision would provide the independent fiduciary with
any real bazis for overseeing and judging the PUM'$ periormance,
thersby guarding agalinmst azbuzes by the POM, Substantial addi-
zional information regazding the need for clagse rellef and the
nature of the 2ransactiong subject oo such relief will be
necessacy before the Department {2 able o address the subatance
ef vour application with regazd to FCHMs whe are alse f£iduciaries
with zespect to plans. A3 & result, the Department has tenty-
vively desided not to propese this portion of your requested
exemption at ehlis time., BRISA Procedure 78«1, 40 PR 18471
{Apeil 28, 1872}, provides that &n epplicant ig gntitled s

& confezence ip Washington, D.C., in the event the Depzriment
contenplates not proposing the reguested exemption., If you
desire a conference, please contact William J. Flamsgan, Qffice
ef the Seligiesr, U.8. Depariment of Labor, [(202)523-%3%%,

or notify the Department In writing at the following address:
Gffice of Reculations anéd Interpretations, Office of Fension
and Welfazce Benefi: Programs, Room C-4526, 200 Constitution
Ave., H.¥,, Washinstenm, D.8., 20216. & request for a conferencs
should be recsived within ninety days of the date of this
ietiez.

%% the confgrence, you should be prepared to digscuss any matter
which vou belisve will suppori 2 decisgion to publish the reguested
grempton in the Pedersl Register f£or comment. Any additional
information or argumente that you want consideced with regacé

¢o vour appliceziion should be submitted im writing to the

sédresg zbove no later tham five davye before the scheduled

dzze and zime 2f the conference.

In the event & request for a conference, or additienal informa-
cien im suppoct of your ezemption reguest is aot ceceived
within ninezy days of the date of thisg letter, you will be
notifled thet a finzl decislion hag been made not ©9 propose

the reqguestad ezemption ané that thilg portien of your aspplisatio
£ile hag been closed. ‘



. PTCZ Recuese 45,

The FIx's Zinal ezemptiecn tequest is for relief from the regrie=
tions of zection 408 of the Act for ell futures contrase LrPERE~
actions between z plan amd o parey im interest, dncluding
ALTEM, 12 gueh transactions resul: frem: {Li tradinmg by open
citery en the floor ef 2 contract ms 1 wh@ﬁggh@afinaffbga%@zﬁ
invelved do.pot know that g rective princivals are

a plan End a party in inte TespEct to such plans

aRd {2) allecaticas by & elearing ctganization of notices

cf intent e deliver pursuant to & futures sontrast. &g noted
in mere deczil In the spplication and in Opinien B2-4%%, futures
contracts are bought and sald by open, competitive sutery

on the flosr of z ecentrace market, In the erdinaty situacion,
the floor broker in the tzading plt knows enly 6 place @
particular order; the Broker does not know the identicy of

the customer for vhom he is Blacing the ordez, mor the identiey
of the customer on the opposite side of the transzetion,

Thie joint lack of knovledge creates the roseibilicy thase
trades will scour between a Blen and 2 party im intezest with
fespeat to the plan, including the Blan's PCM. The Commodities
Putures Trading Commiszion and the individual esntracs markses
tegulate situations in which the game PCH i3 on both sides

of & traznsaction. 5/

Cnece & trade is made, both crders are recarded and Eranemicead
e a elearing organizastisn for the contracet market. The clear=
ing process severs the Limk between the floor traders, asné
Ratches loag and short erders of corresponding amouns, price
and maturity date witheut regard to the [dentities of the
criginal traders. This is possible beczuse futures contrasts
in sach comaedity are in standard form and therefore funecible,
varying smly {n amount, Price ang Baturity date., The cleagine
firme accept the contracte and assume the responsibilisy fss
performance. They im turn Bubelt the contracts &o the central
clearing organizatien and, upsn acceptznes by the latter,

the elearing firms ses relieved of lisbilliey o sne gnother.
The clearing erganization allocstes shord contrecty {obligetinag
the cugtomer ¢o deliver the commedity] among open loms sontrasts
{ebiigating the suztomer to accept delivery] at the date of
Baturity. Because all contracts ace in standard form, there
ippesare to be nothing 2o negotizte at this gtage. It {2 pomei-
bBle that the clearing Srganization may match 2 plam with 3
party in interest at this Point even though the pian and the

Z/ Eee, g.5., 17 CFR £1.35 {recordkeeping recuirementcs of

8ll transactions involving the POy 17 CFR §1.32(23(2) {reguir-
ing each commedicy market to establiehr a progrenw of surveilance
ef trading flowor practices); 17 CFR §155.3(®} {2} (prehibitien
ggainse PCM %&Riﬁg.thﬁ.ﬁp?@%itﬁwﬁiﬁﬁ'@f”&‘tr&ﬁsaetiﬁﬁ from

his customer witheut the customer’s consent and subiect zo
Scntract macket’s ruleg approved by the CPTCY.



Lo

parey in interest have had no pricr dealings with regard o

ehe futyres contrast. This matching would reguire the delivery
and acceptance of the commodity between the plan and the parey
in interest.

In both the open outery trading and clearing process instances
described sbove, & plan znd & BSarty in | be lLinked

T khowledg tances
The legislative

In general, it is ezpected that a transacs
simn will Ree be 2z prohibited transactien
funder either the labor oz :ax provisions)
i¥ whe transaction s an ordinsry ‘bBlind’
purchase or gale of securities through

gn exchange where nelther buyer acr seller
imsy the sgent of sither! knows the identity
af ehe other party invelved. In this

case, there ig no reason Lo {mpose & sane-

tion on a £i sy f[of pazty=in-interest}
agrely - chancei the other party
Luras o grevy=-in-interest {or

wland .

B.R. Report $3-1280, 938 Cong., 28 Sess. p. 307. I ls the
Department's opinicn thst the transactions described in the
Pikte PTCE Regquest $5 zre °blimd® transactions within the
meaning of the legislative history of the Ace. Therefore,
such transactlong are not prohiblited under section 406 of
ths hot, and 2he Deparcment does not belleve there 18 2 need
for any sdditienal sgxeaptive zellief.
3

. Comelusion.

In view of this letter, the Department believes that no Ifurther
serion ig necessary with regasd to PTCE requests #3 and §5.

ae & reeuls, the Deparement i8 closing those portions of your
exempiion reguest. With cegard to PTCE Reguest #4, the Depariment
will hold the £ile open for an sdditonal ninety davye pending
receip: of a reguest for z conference or the submission of
eéditiongl information, zs 4iscussed above.



il

Ehould vou have any guestione concerning this mecesr, p%@a@&
contact William J. Flanagan, Office of the Selicitosr, BPlan
Benefits Security DPlvisien, (202) 353-8%533.

Elllet ¥. Daniel
Agsigtant Administrator
fer Regulations ard Interpretaztions

Sincerely,




